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O R D E R 

PER PRADIP KUMAR KEDIA, A.M.: 

 The Bunch of captioned appeals relates to different assessment years 

involving common issues and, as stated, both the assessee are brothersclose 

relatives. Having regard to commonality of the issues involved, all the 

matters were heard together and are being disposed of by this common 

order.  

2. To begin with, we shall refer to ITA No.1233/Del/2020 pertaining to 

Mr. Anish Kumar Gupta concerning Assessment Year 2007-08 as a lead 

case for the purposes of adjudication.  

ITA No.1233/Del/2020 (Assessment Year 2007-08) (Anish Kumar Gupta) 

3. The grounds of appeal in all cases are similar. For easy reference, the  

grounds of appeal raised by the assessee in AY 2007-8 are reproduced 

hereunder: 

“1. That the Ld. CIT Appeal has erred in passing the impugned order u/s 

143(3) of the IT Act which is contrary to facts and provision of law as such 

the assessment so framed is liable to be set aside/cancelled. 

2. That the Ld. CIT Appeal AO has erred and is also not justified in 

making the addition u/s 68 of IT Act 1961 of Rs. 1,24,37,500/-on account of 

cash deposit which is perverse, capricious, arbitrary, bad in law and also 

contrary to the facts and provision of law as such the addition so made is 

liable to be deleted. 
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3. That the Ld. CIT Appeal AO has erred and is also not justified in 

making the of Rs. 2,76,725/- on account of sundry creditors which is 

perverse, capricious, arbitrary bad in law and also contrary to the facts and 

provision of law as such the addition so made is liable to be deleted. 

4. That the Ld. CIT Appeal AO has erred and is also not justified in 

making the addition of Rs. 5,17,758/- on account of expenses payable which 

is perverse, capricious arbitrary, bad in law and also contrary to the facts 

and provision of law as such the addition so made is liable to be deleted.” 

4. It transpired in the course of hearing that broadly, two 

issues are involved in all captioned appeals, namely (a) addition 

under S. 68 on account of cash deposits (b) disallowances of 

expenses and additions on account of sundry creditors pertaining 

to expenses incurred with reference to contract entered with 

Reliance Industries Ltd.(RIL) for rendering services on behalf 

of RIL. 

5. At the time of hearing, Mr. Anish Kumar Gupta appearing 

in person for himself as well as for the other assessee, namely, 

Mr. Ashish Kumar Gupta (in his capacity of his brother) 

submitted at the outset that both the assessee captioned above 

intends to surrender the amount of cash deposit challenged as 

per ground no.2 of this appeal as well as similar grounds 

agitated in all other captioned appeals and treat it as their 

income in respective assessment years with a view to buy peace 

of mind and avoid protracted litigation.  

6. In view of categorical assertions made on behalf of the 

assessee for himself and for his brother towards withdrawal of 

first issue in contentions; Ground no.2 of the impugned appeal 
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in ITA No.1233/Del/2020 concerning Assessment Year 2007-08 

is dismissed as not pressed. 

7. Likewise, corresponding grounds of similar nature seeking 

to challenge additions on account of cash deposits in all the 

captioned appeals, pertaining to both assessee, are dismissed as 

not pressed.  

8. Grounds No.3 and 4 relate to second issue i.e. treatment of 

sundry creditors of Rs.2,76,725/- and related issue of 

disallowance of expenses amounting to Rs.5,17,758/- in the 

instant case. Similar disallowances and additions towards 

expenses and sundry creditors have been made by the revenue in 

other captioned appeals also.    

8.1 In the Assessment order, the Assessing Officer has made 

aforesaid additions on the ground that no documents/details 

have been filed by the assessee in support of its claim. The 

CIT(A) has also affirmed the additions in a mechanical manner 

with giving any substantive reasons. 

8.2. The Ld. Counsel in this regard submitted that in pursuance 

of an agreement with Reliance Industries Ltd. (RIL) and all 

attendant facts, it may be observed that before incurring any 

expenses on the RIL, approval would have to be taken from RIL. 

The assessee merely acted as a consultant to RIL and has earned 

the professional fee of a meager amount in the process. It was 

further pointed out that all the expenses incurred on behalf of 

the RIL has been subject matter of TDS provisions. The 

payments were first received from RIL for onward payments to 
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various parties as per approvals. The party namely RIL was 

deducting TDS in such payments where applicable and those 

amounts have been paid to other parties on behalf of RIL in 

consideration of services rendered to RIL. The assessee in turn 

has also deducted TDS in terms of provisions of law. As 

contended, the assessee has merely acted as conduit for RIL to 

execute transactions on their behalf. A confirmation received 

from RIL towards incurring such expenses on behalf of RIL was 

also referred. It was further pointed out that detailed 

submissions were made before the CIT(A) in this regard giving 

complete details and facts as available with the assessee. The 

expenses have been incurred in fiduciary capacity for which 

additions in the hands of assessee is not justified.  

9. We have heard the rival submissions as well as perused the 

order of the lower authorities as well as material referred to and 

relied upon in the course of hearing. The CIT(A) has confirmed 

the action of AO in a non-descript manner. No reasons were 

assigned for not admitting the claim of the assessee. The 

relevant operative para of CIT(A) reads as under: 

“No documents/details have been f i led in support  of  his claim for which 

the addit ion of  Rs.2,76,725/-  on account of  sundry creditors and Rs. 

5,17,758 on account of  expenses payable. The same is also disallowed 

this t ime also.” 

10. Noticiably, identical issue has been examined by the Co-

ordinate Bench in Assessment Year 2006-07. In the identical 

factual matrix, the co-ordinate bench observed as under: 

“2. The assessee individual is  a Chartered Accountant providing 

management consultancy services to M/s Reliance Industries Ltd. (RIL).  

The Assessing Officer observed that as per the consultancy agreement 
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between the assessee and RIL, the assessee had to receive ? 20,000/-  

per month for service rendered; that however, as per the record of 

payment vouchers,  the expenses, the details of  which had been given by 

the assessee on behalf  of  RIL, were inflated. The Assessing Officer 

disallowed the following payments:-  

 

 

Business Promotion 

entertainment 

10% Rs.3342411/- Rs.334241/- 

Conveyance expenses 10% Rs.2159043 Rs.215904/- 
Dewali expenses 25% Rs.970457/- Rs. 242115/- 

Miscellaneous expenses 10% Rs.239291/- Rs.23929/- 
Parking & Forwarding 10% Rs.224550/- Rs.22455/- 
Social welfare 20% Rs.3925171/- Rs.785034/- 

Travel expenses 10% Rs.572914/- Rs.57291/- 
Vehicle Hire Charges 10% Rs.3956456/- Rs.395645/- 
Photocopy 10% Rs.421473/- Rs.42147/- 

Donation and Charity 100% Rs.15420/- Rs.15420/- 
  Rs. 2134181 /- 

 

The Ld. CIT (A) deleted the disallowance.  

4.   The Ld. DR has contended that while wrongly deleting the 

disallowance correctly made, the Ld.  CIT (A) has failed to take into 

consideration the observations made by the Assessing Officer,  to the 

effect  that the expenses were inflated, whereas the full  payment  had 

been received by the assessee from RIL during the year.  

5.   The Id.  counsel  for the assessee, on the other hand,  has strongly 

relied on the impugned order and i t  has been contended, as before the 

authorit ies below, that the assessee had received the reimbursement of 

the expenses from RIL through banking channel,  as evident from the 

bank account duly produced; that confirmatory let ters from RIL 

regarding the reimbursement of  expenses under dif ferent heads, relating 

to the three proprietary concerns of  the assessee duly supported the 

reimbursement; that the expenses were reimbursed to the assessee after 

TDS vide TDS certi f icates,  which was f i led; that the expenses were duly 

supported by bil ls  and vouchers; that separate Profi ts  & Loss Accounts 

of  the three proprietary concerns had been prepared and the income had 

been shown together in the return by the assessee; that the books of 

account of  all  the three concerns were audited; that the allegation of  

inflation of  expenses was nowhere proved by the Assessing Officer and 

no expense was shown to be inflated ad a mere ad hoc addit ion was 

made,  based on nothing but suspicion and guess work, without f inding 

any fault  whatsoever in the books of  account of  the assessee; and that 

the Ld. CIT (A) has correctly deleted the disallowance.  

6.  Having heard the rival  contentions in  the l ight of  the material 

available on record,  we f ind that i t  was in consonance with the 

assessee's agreement with RIL that he had received consultancy fees in 
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his three concerns. He had also received reimbursement of  actual 

expenses incurred on behalf  of  RIL. The Assessing Officer doubted these 

expenses and dubbed them to be inflated. As to how it  was so, was 

nowhere delineated in the assessment order and the Assessing Officer 

made ad hoc disallowances @ 10% and from 20% to 25% respectively, 

in some cases.  This was done without assigning any reason whatsoever, 

overlooking the fact  that the reimbursement  by RIL to the assessee was 

through banking channel and the payment of  the expenses to the 

respective parties had also been made by the assessee through cheques. 

Besides,  the expenses were duly supported by bil ls  and vouchers which 

had been f i led before the Assessing Officer and which were not ei ther 

disputed or even test  checked. The books of  account of  the assessee 

were audited u/s 44AB of the IT Act.  The correctness and completeness 

of  the books of  account was nowhere challenged by the Assessing 

Officer.  Even so, the Assessing Officer made the ad hoc addit ion of  Rs.  

21,34,181/- ,  disallowing the expenses under dif ferent heads on a 

presumptive basis.  This addit ion was entirely unsustainable in the eye 

of  law and the Ld. CIT (A) has correctly deleted the same, duly taking 

into consideration the aforesaid posit ion and the fact  that all  the 

expenses in question stood incurred for  business purposes by the 

assessee on behalf  of  RIL and i t  was these expenses which were 

reimbursed by RIL to the assessee. The payments had been made by the 

assessee to the parties on due TDS, as  available from the bank 

statements and the TDS was deposited with the TDS Ward.  

7.  In view of  the above,  f inding no error whatsoever therein, the 

order of  the Ld. CIT (A) is  upheld and the grievance raised by the 

Department  is  rejected.” 

11. The co-ordinate bench, in essence, found the claim of 

expenses on behalf of RIL to be bonafide and reversed the 

disallowances of expenses. The Expenses payable and sundry 

creditors in question are only offshoots of such expenses and 

thus there is no warrant to take a different view on such 

expenses. 

12. The second issue towards expenses incurred, expenses 

outstanding or payable by way of sundry creditors agitated by 

assessee thus stands allowed and the action of revenue 

authorities stands reversed. 

13. The facts in case of both the assessee in all the captioned 

assessment years are identical and flows from similar 
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arrangement from RIL. Therefore the above stated observations 

made by the Co-ordinate Bench in Assessment Year 2006-07 

shall apply mutatis mutandis to all the assessment years in both 

assessee. The expenses incurred and/ or payable on account of 

transaction in relation to RIL are therefore required to be treated 

as admissible expenditure incurred on behalf of RIL. The action 

of the lower authorities is thus reversed in all the assessment 

years in both assessee. 

14. The grounds of appeal raised by the Revenue reads as 

under: 

1.  Whether the Ld. CIT(A) has erred in deleting the addition 

made on account of expenses incurred for non business 

purposes in response to which, no details/ correspondence with 

RIL has been furnished during the course of original 

assessment and also during the course of current assessment 

proceedings. 

2.  Whether the ld. CIT (A) has erred in not appreciating the 

fact that the facts of the present case are different from the 

case of Anish Kumar Gupta for AY 2006-07 as ad hoc addition 

was made in AY 2006-07.” 

15. As per its grounds of appeal, the Revenue has challenged 

the action of the CIT(A) whereby the additions made on account 

of expenses, treated by the Assessing Officer to be for non 

business purpose, has been reversed by the CIT(A).  

 

16. The CIT(A) has dealt with the issue as under: 
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“8.   The six th  ground re lates to  addi t ion of  Rs.2 ,74 ,76,043/-  represent ing  

receip ts  f rom M/s RIL.  In  the assessment order,  The AO has recorded as 

under:-  

"3 .1  On perusa l  o f  copy of  agreement with  Reliance Industr ies Ltd .  (RIL)  

furn ished by the assessee,  i t  i s  seen that  be fore incurr ing any expenditure on 

behalf  o f  RIL,  approva l  would be taken from RIL.  The cond it ion la id  down in  

the agreement i s  reproduced as under:-   

"a) Salar ies for  the  reta inersh ip  and  fees for  the  consu ltan ts engaged -  should  

before engaging any employees or consu ltan ts,  seek the approval  o f  Re liance 

Industr ies Ltd .  

b)  Salaries  f rom contractual  employees h ired by them through the  outsource  

contractor.  A ll  the ir  overheads expenses l ike  conveyance,  te lephone ,  ren t ,  

travel ,  e lec trici ty ,  pr int ing and s tat ionery,  veh icle  hire ,  e tc . ,  for the  of f ice(s),  

trans i t  house(s)  and  other  places of  es tabl ishment  which the consu ltant  may  

se tup.  A ll  expenses to  have approval  o f  Rel iance Industries Ltd .  

c)   The consu ltan t  shal l  submi t  budgets to  RIL for  the above expendi ture 

at  such f requencies  as  may be required by  RIL and operate  separate  bank 

accounts for  the  RIL coordina tion work .  

d)   The consu ltan t  shal l  main tain  proper books  of  account  for RIL 

Coordina tion  act iv i t ies which wi l l  be sub jec t  to  audit  or  scrut iny by or on 

behalf  o f  RIL.  The consultant  shal l  a lso  comply  with  al l  s ta tutory ob ligations  

in  respec t  o f  i t s  act iv i t ies re lat ing to  RIL."  

3 .2  I t  i s  seen f rom the condit ions la id  down in  the agreement,  assessee has to  

main tain  proper books of  account  for RIL,  operate  separa te bank account  for 

the RIL coordina tion  work and be fore incurring any expenses,  approval  o f  

RIL has  to  be  obta ined.  For re imbursement  of  the expenses  incurred,  the 

assessee would have made the correspondence wi th  RIL such as taking^  

approva l  be fore engaging any  employee,  furnish ing budgets,  main taining 

separate books o f  accounts  for RIL.  These de tai l s  cou ld have been furnished 

during  the  course o f  orig inal  assessment proceedings as  wel l  as curren t  

assessment proceed ings in  support  o f  h is  c la im as the onus i s  on the assessee  

to  prove h is  c la im."  

1  At  the appella te  stage ,  the appellan t  has submit ted as under:-  "3 .  Facts of  

the case  in  orig inal  order by AO:  

A.   That  the Ld.  AO has disa l lowed a sum of  Rs.  2 ,74,76,043 /-  out  o f  

d i f ferent  head of  expenses which was received  by way of  reimbursement by 

RIL.  This disa l lowance in  chal lenged in  ground  No 6 of  the or igina l  grounds.  

The AO observed that  the assessee rece ived  funds f rom the RIL at  Rs.  

2 ,83,83,450/-  and incurred expenses  of  Rs.2 ,76,98,340/- .  

B.   That  Ld.  the AO admit ted that  the assessee has  f i led  the con fi rmat ion 

let ter o f  RIL showing  the breakup o f  expenses  of  Rs.  2 ,76,98,340 /- .  He a lso  

admi t ted that  in  support ,  the assessee f i led  the  orig inal  vouchers,  la ter on,  

said  voucher which were impounded by him with  the objec t  that  the appella te  

authori t ies can examine  the  same.  The  AO fur ther  noted  tha t  the  assessee was 

making  payment to  o thers agains t  the bi l l s  ra ised in  the name of  RIL.  

C.   That  the Ld .  AO admit ted in  the assessment order tha t  the assessee  

received Rs.  2 ,83,83,450/-  f rom the RIL and incurred expenses o f  Rs.  

2 ,76,98,340/-  on behal f  o f  the RIL for which the confi rmat ion i ssued by the 
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RIL was f i led  by the assessee during course o f  assessment proceed ing before 

him.  Thus,  the f ind ing of  the AO about  the bogus expenses o f  Rs.  

2 ,74,76,043/-  i s  contradictory v is . -a-v is .  the receip t  o f  Rs.  2 ,83,83,450/- .  

Once,  the receip t  o f  Rs.  2 ,83,83,450/-  f rom the RIL through banking channel ,  

was accep ted by the A .O. ,  he was required to  accept  genu ineness of  the  

expendi ture  Rs.  2 ,74 ,76,043/-  a lso ,  which were  incurred on  behal f  o f  RIL .  I t  

is  a lso  ev iden t  from the  Balance Shee t  o f  the appellan t  that  such rece ipt  o f  

Rs.  2 ,83,83,450 /-  was  nei ther show as gi f t  nor loan and advances .  In  

substance,  the  rece ipt  f rom RIL was by way  of  reimbursement of  expenses  and 

appellan t  remunera tion .  Hence ,  d isal lowance o f  expenses which was incurred 

on behalf  o f  and on the direct ion of  RIL was not  just i f ied .  The basis  on which 

the AO has made addit ion  of  the  rece ipts  rece ived f rom RIL i s  the  

confi rmat ion let ter f i led  by the assessee during the course of  orig inal  

assessment proceedings  but  the AO has  dis  regarded the  conf i rmation le t ter  

f i led  for g iv ing al lowances .  

4 .   Facts o f  the case in  reassessment proceedings:  

As per the AO the assessee cou ld not  produce any documentary ev idences in  

his  support  desp ite  providing var ious opportunit ies,  the a l lowabil i ty  o f  

expendi ture could no t  be examined  th is  t ime  also.  

In  view of  the above,  an amount of  Rs.  2 ,74,76,043/-  i s  added back  to  the 

to tal  income o f  the assessee.  

5 .   That  fur ther the appellan t  rece ived re imbursement of  expenses  

through  banking channel  f rom the  RIL.  The  copy of  bank  account  showing the  

receip t  o f  re imbursement expenses are enclosed as Annexure.  The sa id  RIL 

has provided the conf i rmatory le t ters o f  reimbursement o f  expenses under 

di f ferent  heads re lat ing to  aforesaid  proprietary concern.  The copy of  

confi rmatory le t ters provided by the RIL i s  enc losed as Annexure.  

6 .   That  the RIL reimbursed the expenses to  the appellan t  a f ter deduct ing 

the taxes  at  source and prov ided the  TDS cert i f icates for which the cred it  was  

claimed by the appellant  in  his  return.  The copy of  TDS cer t i f ica tes are 

enclosed as Annexure .  

7 .   That  the appel lant  had also paid  the aforesaid  expenses to  the 

respective part ies af ter making the necessary deduction of  the taxes for which 

the TDS re turn was f i led  to  the respec tive AO and the same are veri f iab le  

from the websi te  Annexure.  

8 .  That  the appellan t  prepared the separa te pro fi t  and  loss account  

of  the a foresaid  proprie tary concern and  shown the  income along  wi th  other 

profess ional  income in  the re turn .  The books a /c  of  the  assessee i s  audited.  

All  the expenses are supported with  b i l l s  and vouchers,  which are impounded 

u/s 131  of  the I .T Act . ,  1961.  In  add it ion to  the above consu ltancy  fees  

received f rom the  RIL,  the appellan t  has a lso  shown the  pro fessiona l  income 

der ived f rom h is pract ice.  

9 .   That  i t  i s  admit ted that  the RIL has pa id  Rs.  2 ,83,83,450 /-  to  the 

appellan t  for making the  expenditure on  i ts  beha lf  and the appel lant  had 

made the payment of  Rs.  2 ,76,98,340/-  under di f feren t  heads on the  

direct ion o f  RIL and the  same was  con fi rmed by  the  RIL.  On the  con trary,  Ld.  

A.O.  was requ ired to  a l low the whole expenses incurred on beha lf  o f  RIL,  

which was received by way  of  re imbursement.  Thus ,  the A.O.  was no t  just i f ied  

to  disbe l ieve the expenditure and d isa l low the sum of  Rs.  2 ,74,76,043/-  under 

di f ferent  heads.  
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That the AO above observa tion i s  fac tual ly  correc t  as the appellan t  was not  

doing his  own business  but  i t  was making payment  on beha lf  o f  and  on the 

direct ion of  RIL.  Further,  the AO observa tion,  " the assessee could not  

substan tia te  that  the expenses  claimed were incurred  for h is  own business /  

profess ion"  is  a lso  fac tually  correc t  and as the appel lant  has  incurred the 

expenses on the direct ion of  the RIL and such RIL has con fi rmed  these 

expenses.  The bi l l s  /  vouchers  mainta ined in  th is  regard  were  produced  before 

the A.O.  S ince  al l  the expenses were  incurred  on the d irec t ion  of  and on 

behalf  o f  RIL and the said  RIL has con fi rmed  the expenses under d i f ferent  

heads.  Thus,  there was  no need to  substant ia te  the expenses as his  own 

business expenses  separately .  The RIL has also  re imbursed  the  expenses and  

such receip t ,  i .e . ,  the re imbursement o f  expenses cannot  be treated as  income 

of  the  appel lant .  

11.   I t  i s  per t inent  to  mention here tha t  the assessee has pot  re l ie f  on the  

same se t  o f  fac ts  where in  the nature of  expenses was ident ica l  to  the 

impugned  year  in  the  appeal .  The  assessee in  the A.Y 2006-07  got  rel ie f  f rom 

CIT(A) on  the disa l lowance o f  expenses made by the  Assess ing Of f icer.  The  

copy of  CIT(A)' s  order i s  annexed herein  as Annexure.  

Further,  Revenue f i led  appeal  be fore Income Tax Appel late  Tr ibunal  agains t  

the order o f  CIT (A).  The TTAT v ide order dated 19.06.2013 conf irmed the 

order of  CIT(A) in  favour of  the assessee where  he was al lowed expenses.  The 

copy of  the sa id  order i s  annexed herein  as Annexure .  

I t  i s  a lso  submi t ted that  the assessee has incurred same nature of  expenses on 

behalf  o f  RIL in  the assessment year 2009-10.  The Assess ing Of f icer inquired 

about  the nature of  expenses and upon being sa t i sf ied with  the exp lanat ion of  

the assessee,  he made no disa l lowance for  the  expenses.  The copy of  the sa id  

order is  annexed  here as Annexure.  

I t  i s  there fore submit ted  that  the  addit ion on account  o f  expenses incurred on  

behalf  o f  RIL are of  the same nature as the years mentioned above where 

assessee has been granted rel ie f .  

12.   That  the Ld.  AO has correc t ly  admit ted that  the assessee  has  rece ived 

the fu l l  payment  f rom the RIL by way of  reimbursement o f  expenses.  Though 

he did  not  g ive any f ind ing that  such receip t  by  way o f  reimbursement was a  

taxable income ye t  by disa l lowing the expenses which was pa id  to  di f ferent  

persons under di f ferent  heads on behalf  o f  and  on the direc t ion of  said  RIL,  

has become the taxable income impliedly .  Thus,  the act ion o f  the AO treating  

the re imbursement o f  expenses as income is  agains t  the f inding of  the  

Jur isd ic t iona l  High Court  decis ion in  the case of  CIT Vs Fort i s  Heal th  Care 

Ltd ,  IT A No .  8  of  2009 as reported in  181 Taxman 257(enclosed as 

Annexure).  In  th is  case also  the  rece ipt  by way of  reimbursement o f  expenses  

from Spec ial ty  Ranbaxy Limi ted (SRL) by the Fort i s  Healthcare Ltd .  was  held  

as not  an income but  i t  was t rea ted as an  expenses.  

That  the  fact  o f  appel lant  case  i s  very  s imilar  to  the  case  fort ies Healthcare  

Ltd .  (Supra).  In  the  appellan t ' s  case  also ,  the  Ld.  A.O.  impl ied ly  assessed the  

income o f  Rs.  2 ,74,76,043/-  which was rece ived by way  of  reimbursement  of  

expenses.  Thus,  the A.O.  was not  jus t i f ied  to  assess the income by way o f  

d isa l lowance of  expenses,  which were received as re imbursement.  For the 

sake  of  conven ience,  the relevant  por t ion  i . e .  Para 6  of  the order  of  Hon'ble  

Jur isd ic t iona l  High Court  dec is ion i s  reproduced below:  

"The assessee being  aggrieved  preferred  an appeal  to  the CIT(A) .  The  CIT(A) 

by an order dated 24-12-2004 al lowed the appeal  with  respect  to  the i ssue in  
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hand and deleted  the  addit ion  made by the Assessing o f f icer.  The CIT(A) in  

i t s  order re turned a  f inding of  fac t  that  a  read ing of  the  agreement  made i t  

dear that  the money received was for  sharing of  common services,  and that  

serv ices prov ided by the  assessee were pure ly  based on reimbursement of  cos t  

on which the assessee had incurred an equ iva lent  amount of  expend iture.  The 

CIT(A) fur ther he ld  tha t  in  case ,  even i f ,  i t  i s  presumed tha t  sum of  Rs.18  

lakhs could be brought  to  tax as income from o ther sources then,  the amount  

of  expendi ture incurred  which i s  equivalent  to  the amount received wil l  have 

to  be se t  o f f  on account  of  the fac t  tha t  there was a  direct  nexus be tween  what  

was received that  which was  expended.  The  observa tions to  th is  e f fect  are 

found in  para 2 ,3  of  the order o f  the CIT(A)."  

That  Hon'b le  Jurisdict ional  High Court  in  the case  of  CIT \ / s .  Industr ial  

Engineer ing Products (P) Ltd .  202 ITR 1014 (Delh i ) (Annexure) by fo l lowing  

the judgment o f  the Supreme Court  in  the case of  CIT vs.  Te jaj i  Farasram 

Kharawal la  Ltd .  (1968) 67 ITR 95 (SC) in  which  i t  was held ,  "  to  the extent  o f  

the receip t  represent ing reimbursement o f  the expenses the same are  not  

taxable"  ruled tha t  reimbursement of  expenses under no c ircumstances as  

revenue rece ipt .  The  appellan t  fur ther re ly  on the dec is ion o f  7 /  Bench  of  IT 

AT Mumbai in  the case of  Deputy Direc tor of  Income Tax vs.  M/s Chubb  

Paci f ic  Underwrit ing Management Services Pvt .  Ltd . ,  ITA No.  2501/Mum/2007 

Assessment Year:  2003-04,  2009-TIOL-730-ITAT-MUM (Annexure)  

That  rely ing on  the  judgments o f  CIT Vs.  Industria l  Engineer ing Products  (P)  

Ltd .  202  ITR 1014 (Delhi ),  CIT vs.  Dunlop Rubber Co.  L td .  (1983) 142 ITR 

493 (Cal) and CIT vs.  S tewarts & Lloyds o f  India  Ltd .  (1987) 165 ITR 416 

(Cal) the Hon'b le  Bombay High Court  in  the case of  CIT vs.  S iemens  

Akt iongesel l scha ft  (2009)  310 ITR 320 (Bom) (Annexure),  he ld ,  "  payment by 

way  of  re imbursement o f  expenses incurred on behalf  o f  payer is  not  income 

chargeable to  tax in  the hands of  payee."  

That ,  the act ion of  Ld.  A.O.  by disa l lowing the expenses which was  

re imbursed by the RIL has become taxable income which was not  permissib le  

in  the l ight  o f  several  judgments inclusive o f  the Jur isd ic t iona l  High  Court  

and the  Apex  Court .  I t  is  a lso  re levan t  to  mention that  there are case  laws 

prevent ing the au thori ty  from levying the tax f rom indirect  modes,  though the 

same was permiss ible  direc t ly .  The court  observed,  whatever can no t  be  done 

direct ly  the same can  not  be done  ind irec t ly .  Hence,  the act ion of  the A.O.  by 

disa l lowing the expenses which was incurred out  o f  rece ipt  by way o f  

re imbursement is  equa l  to  assessment of  re imbursement o f  expenses as 

taxable income.  Thus,  the act ion o f  the A.O.  i s  not  permiss ible  in  the eye of  

law.  

That  though the appellant  could  not  get  any contradic tory decis ion on this  

issue  ye t  i f  there i s  any  decis ion found  to  be contrad ic tory,  even then in  the  

l ight  o f  CIT vs  Vegetab le Products Ltd .  (1973)  88ITR192SC,  (Annexure)  the  

decision  favorab le to  the assessee must  be  fo l lowed.  The Hon 'ble  Apex Court  

in  the case  of  Vegetab le  Products Ltd .  ruled,  " I f  two reasonable construct ions 

of  a  taxing provision are poss ible ,  tha t  construc t ion which favors  the assessee  

must  be adopted.  Th is  is  wel l  acceptab le o f  construct ion."  Moreover,  the 

Jur isd ic t iona l  High Court  and the Apex Court  in  severa l  cases as c i ted in  

preceding  para have he ld  that  the re imbursement of  expenses cannot  be taxed  

as income o f  the assessee.  In  th is  s i tua tion,  i f  a t  a l l  con trad ic tory decision i s  

found,  the same cannot  be applicable to  the appellan t .  

That  in  add it ion to  above arguments,  i t  i s  further brought  to  your kind notice 

that  the above d isal lowance was based on  suspicion and  as a  guess work 

wi thout  having any support ing evidence and materia l .  Hence ,  these 
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disa llowances can no t  be sus tained  in  the l igh t  o f  landmark dec ision of  the  

Hon'ble  Supreme Court  in  the case o f  Dhakeswari  Cotton Mil ls  L imited Vs .  

CIT 26 ITR 775 (SC),  (Annexure) the addi t ions /disa l lowances based on 

surmises ,  susp icion and  conjec tures were he ld  as unjust i f ied  and the  same 

were  de leted.  For  the sake  of  convenience  of  your good  sel f ,  the  re levan t  

port ion of  the  f inding o f  th is  case i s  quo ted be low:  

"Where both  the ITO and the Tr ibunal  in  est imating gross pro fi t  rate  on sales  

did  not  act  on any materia l  but  acted on a  pure  guess and suspic ion,  i t  was a  

f i t  case for  the  exercise of  power under Art ,  136 ."  

14.   That  a l l  the expenses  shown in  the prof i t  and loss account  was  

incurred for the business purpose and a lso for  the 'commercia l  exped iency' .  

These expenses were incurred on beha lf  o f  the RIL and the same were 

re imbursed by the said  RIL.  The  appellant  was  deputed  by the RIL to  incur  

such expenses on i t s  behalf  for which the appel lant  has received  

remunerat ion,  which was shown in  the prof i t  and loss account .  Al l  the receip t  

and expenses were rou ted through banking channel .  Hence,  d isa l lowance of  

expenses to  ex ten t  o f  Rs .2 ,74,76,043/- is  unjust i f ied  and l iable  to  be de leted.  

15.   That  the  Ld.  A.O.  accepted the receip t  from the RIL but  d isal lowed 

the expenses,  which  were incurred  on behal f  and also on the  direct ion of  RIL.  

Thus ,  the act ion of  the A.O.  i s  contrad ictory,  unjus t i f ied  and i l legal .  I f  a t  a l l  

i t  was bogus expenses that  may be a  bogus expense o f  the RIL and not  o f  the 

appellan t .  The  Ld .  A.O.  fa i led to  veri fy  the  fac t  o f  rece ipt  f rom the RIL and  

payment made on the direc t ion and on behal f  o f  RIL.  Thus ,  the rece ipt  from 

the RIL and expenses incurred  on beha lf  o f  and on the direct ion o f  RIL i s  

a l lowable in  the  case o f  the appellan t .  

16.  That  i t  i s  true tha t  the appel lant  had made the payment on behal f  and on 

the direct ion of  the RIL.  Consequent ly ,  the RIL had re imbursed the expenses  

otherwise there was no occasion for re imbursing the expenses by RIL,  had i t  

been appel lant  own expenses.  I t  i s  further brought  to  your k ind notice that  the 

RIL had not  only  reimbursed the expenses but  i t  had made the excess payment 

for meeting out  the appellan t  own expenses while  doing the RIL work .  I t  is  

eviden t  f rom the assessment order page 11 that  the assessee has incurred 

expenses Rs.  2 ,76,98,340/-  on behal f  o f  and a lso on the direct ion o f  RIL whi le  

the said  RIL have reimbursed the expenses to  the ex tent  Rs.  2 ,83,83,450 /- ."  

8 .2  Further,  the appellan t  has submi t ted be fore me an order of  

Hon'ble  ITAT,  Delh i  Bench 'A '  dated  19.06.2013 in  the  case of  

appellan t ' s  bro ther,  Sh.  Anish Kumar Gupta  for AY 2006-07.  From the 

Hon'ble  Tr ibunal ' s  order,  i t  i s  noted that  Ld.  CIT(A) had  dec ided the i ssue as  

under:-  

"Findings I  have  gone through the order of  the  Assessing Of f icer and wri t ten  

submiss ion of  the appel lant .  I  have also  perused  the case Laws re l ied upon by 

the appel lant .  Fol lowing fac ts  emerge  f rom the  order  of  the  Assess ing Off icer  

and submiss ion o f  the appellan t .  

1 .   The appellan t  is  a  CA and derives income from profession and  

remunerat ion for management consu ltancy services f rom Rel iance Industr ies 

Limi ted (RIL).  The appellant  main tains books of  accounts which were audited  

u/s  44AB of  the  I .T Ac t .  The  appellan t  had f i led  re turn showing  the  income o f  

Rs.  2 ,77,320/-  which  was assessed v ide  order  dated 29 .12.2008 passed u/s  

143(3) determin ing the income o f  Rs.24,11 ,500/- .  

2 .   The appel lant  have const i tu ted three proprietorship  business concerns  
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namely,  M/s Arnav Liasion ing 85 Coord inat ion Serv ices,  Delhi ,  M/s Arnav  

Research and Consu ltancy Serv ices,  Ja ipur  and M/s Arnav  Consultancy  

Serv ices,  Lucknow.  He  entered  in to  an agreement with  RIL in  the  name o f  

a foresa id  three proprietorsh ip  concerns and  as per  para  2 .1  of  the  

agreements,  and received consu ltancy fees Rs.  10000/- ,  Rs.  5000 /-  and Rs.  

5000/-  per month respec tively  in  aforesa id  concerns.  In  addi t ion to  aforesaid  

remunerat ion,  as per  para 2 .2  of  the sa id  agreements,  the  appel lant  received  

the re imbursement o f  actual  expenses incurred on behal f  o f  the RIL.  The 

re levan t  port ion o f  agreement o f  para 2 .1  and  2 .2 ,  which are  iden tical  in  al l 

the concerns i s  reproduced.  

"ARTICLE 2-  CONSIDERATION/PAYMENT  

2 .1  In  considerat ion of  the consu ltan t  having agreed to  render/prov ide  

Consul tancy  services to  RIL on the terms and  condit ions as se t  out  in  th is  

Agreement,  RIL shal l  pay a  consu ltancy fee of  Rs.  5000.00 per month (Rupees  

Five Thousand) to  the consul tant  wi thin  10 days  from the rece ipt  o f  a  monthly  

invoice for  the  agreement period f rom 1 .7 .2005 to  31.12.2005.  

2 .2  In  addit ion to  the above,  the Consul tant  sha ll  a lso  be en ti t led  to  

re imbursement  of  the ac tual  expenses,  incurred by the  Consu ltan t/ i t s  o f f ic ia ls  

and any other outs ide  agency/  consu ltan t  appointed by the consu ltant  on 

rendering of  the consu l tancy Services inc luding telephone,  travel l ing ,  hotel  

accommodat ion,  local  conveyance,  e tc .  in  d ischarge  /  per formance of  the 

obligat ions under th is  Agreement.  Such re imbursement of  expenses du ly  

supported  sha ll  be made with in  30 days o f  a  monthly  invo ice  being  ra ised by 

the Consul tant ,  wh ich i f  requ ired,  can only be raised by mutua l  consen t ."  

The appel lant  has  placed re l iance in  the case of  CIT Vs Fort i s  Health  Care  

Ltd ,  ITA No.  8  o f  2009 as reported in  181 Taxman 257 (enclosed as Annexure-

11).  Wherein  the receip t  by  way o f  re imbursement o f  expenses f rom Specia l ty  

Ranbaxy Limited (SRL) by the Fort i s  Heal thcare Ltd .  was held  as not  an 

income bu t  i t  was  t rea ted as  an expenses.  The fact  o f  appel lant 's  case  i s  

simi lar to  the case ci ted above to  the ex tent  that  appel lant  a lso  incurred the  

expenses on behal f  o f  RIL and rece ived the same by way o f  reimbursement of  

expenses.  To assess the income by way of  d isal lowance of  expenses  on adhoc 

basis  which were received as a  re imbursement i s  unjust i f ied .  The re levan t  

port ion i .e .  Para  6  of  the order  of  Hon'b le  jur isdict ional  High Court  decision 

is  reproduced be low:  

"The assessee being  aggrieved  preferred  an appeal  to  the CIT(A) .  The  CIT(A) 

by an order dated 24-12-2004 al lowed the appeal  with  respect  to  the i ssue in  

hand and deleted  the  addit ion  made by the Assessing o f f icer.  The CIT(A) in  

i t s  order re turned a  f inding of  fac t  that  a  read ing of  the  agreement  made i t  

dear that  the money received was for  sharing of  common services,  and that  

serv ices prov ided by the  assessee were pure ly  based on reimbursement of  cos t  

on which the assessee had incurred an equ iva lent  amount of  expend iture.  The 

CIT(A) fur ther he ld  tha t  in  case,  even i f ,  i t  i s  presumed tha t  sum o f  Rs.  18  

lakhs could be brought  to  tax as income from o ther sources then,  the amount  

of  expendi ture incurred  which i s  equivalent  to  the amount received wil l  have 

to  be se t  o f f  on account  of  the fac t  tha t  there was a  direct  nexus be tween  what  

was received that  which was  expended.  The  observa tions to  th is  e f fect  are 

found in  para 2 ,  3  of  the  order o f  the CIT (A)."  

The AO did not  d ispu te the comple teness and  correc tness of  the books of  

accounts and withou t  invoking the prov ision o f  sec t ion  145 of  the IT Act ,  he 

disa l lowed expenses of  Rs.  21,34 ,181/-  out  o f  d i f feren t  heads .  The 

disa l lowance made by the AO withou t  invoking the provision o f  sect ion 145 is  
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unjus t i f ied ."  

8 .3  In  the above case,  on appeal  by the department ,  Hon'ble  ITAT upheld 

the appella te  order by observ ing as under:-  

"6 .  Having heard the rival  con ten tions in  the l ight  o f  the mater ial  ava ilable  

on record,  we f ind tha t  i t  was in  consonance wi th  the assessee 's  agreement 

wi th  RIL tha t  he  had received consu ltancy fees '  in  h is  three concerns.  He had  

also received re imbursement of  actua l  expenses incurred on behal f  o f  RIL.  

The Assess ing Of f icer doubted these expenses and dubbed them to  be in f la ted.  

As to  how i t  was so ,  was nowhere  de l ineated  in  the  assessment  order and the  

Assessing Of f icer made  adhoc disa l lowances  @ 10% and  f rom 20% to  25% 

respective ly ,  in  some cases.  Th is  was  done  without  ass igning  any  reason 

whatsoever,  overlooking the fac t  tha t  the reimbursement by RIL to  the 

assessee was  through banking channel  and the payment o f  the expenses to  the  

respective par t ies  had  also been made by the assessee through  cheques .  

Bes ides,  the expenses were  duly supported,  by  bi l l s  and  vouchers which had 

been f i led  before the Assessing Of f icer and which were not  e i ther d ispu ted or 

even tes t  checked.  The  books of  account  of  the assessee were audi ted u/s  

44AB of  the IT Act .  The correctness and completeness of  the books of  account  

was nowhere chal lenged by the Assess ing Off icer.  Even so,  the Assessing  

Off icer made the adhoc addit ion o f  Rs.  21,34,181/- ,  d isal lowing the expenses  

under d i f feren t  heads on a  presumpt ive basis .  This add it ion was enti re ly  

unsusta inable in  the eye of  law and the Ld.  CIT(A) has correc t ly  dele ted the 

same,  du ly  tak ing into  considerat ion the a foresaid  posi t ion and  the fact  that  

a l l  the expenses in  ques t ion stood incurred for bus iness purposes by the 

assessee on behalf  o f  RIL and i t  was these expenses which were reimbursed by 

RIL to  the assessee .  The payments had been made by the assessee to  the 

part ies on due TDS,  as availab le  from the bank  sta tements and the TDS was 

deposi ted  with  the  TDS Ward.  

7 .  In  view of  the above ,  f inding no error whatsoever there in ,  the order  of  the 

Ld.  CIT(A) i s  upheld  and the grievance raised by the Department  is  rejected."  

8 .4   I  have considered  the  submiss ions made and documents  produced by 

the appellant :  I  have perused the agreement en tered by the appellan t  wi th  M/s  

Rel iance Industries Limi ted,  conf i rmation as g iven by M/s RIL and considered  

the fact  tha t  TDS was duly deducted by RIL on payments made to  the  

appellan t .  

8 .5   I t  I s  a lso  per t inen t  to  mention  tha t  in  the orig inal  assessment order as 

well  as the  impugned assessment order,  the Assessing Of f icer has mentioned  

that  books and  vouchers could  not  produced by the appellan t .  The appellan t  

has however submi t ted during the appel late  proceedings that  the books and 

vouchers were impounded by the  Assess ing Off icer on 19 .12.2009.  

8 .6   In  view o f  above observa tions,  the facts  for the curren t  year be ing 

simi lar to  those o f  AY 06-07  in  the case  of  Sh.  Anish  Kumar Gupta,  

respectfu l ly  fo l lowing the dec is ion o f  Hon'b le  ITAT,  I  delete  the  addi t ion .  

8 .7  Ground No .  6  i s  a l lowed .” 

17. The issue has been adjudicated by the CIT(A) in sync with 

the decision of the Co-ordinate Bench of Tribunal in ITA 

No5395/Del/2011 for Assessment Year 2006-07, order dated 
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19.06.2013 concerning to assessee, Mr. Anish Kumar Gupta. We 

find that the CIT(A) has examined the issue threadbare and 

adjudicated the issue raised by the revenue in tune with the 

decision of the Co-ordinate Bench of the Tribunal. We thus see 

no perceptible reason to take a different view. The Revenue has 

not shown any distinguishing features in the present case either. 

We thus decline to interfere.  

18. The appeal of the Revenue is dismissed. 

19. The identical controversy emanates from the all the appeal 

of the revenue in case of both the captioned assessee and thus 

deserves to similarly treated.  

20. In the result, all the appeal of the revenue are dismissed on 

this score.  

21. All the captioned appeals of both the assessees are partly 

allowed whereas all the Revenue’s appeals are dismissed. 

      Order pronounced in the open Court on 31/08/2022. 
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